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HOLLAND, Justice:



The respondents-appellants, Marie Brown (the “Mdthand John
Roberts (the “Father”) (collectively, the “Respont&), appeal from a
Family Court judgment, which granted a Division Bamily Services
(“DFS”) petition for the termination of the Respa@mis’ parental rights in
their son, Nathan. The Respondents raise thresremgts on appeal. First,
the Respondents contend that the Family Court dryeabt considering the
Mother’s incarceration in its “failure to plan” dgsis. Second, the
Respondents contend that the Family Court errederminating their
parental rights because they were ‘“reasonably déeaddy capable of
reunification with [Nathan] and had substantiallpmpleted case plan
elements.” Third, the Respondents contend thaF#meily Court abused its
discretion in concluding that it was in Nathan'stiaterest to terminate the
Respondents’ parental rights.

We find that the Respondents’ arguments are withmerit.
Therefore, the judgment of the Family Court musafiemed.

Facts

The history of this case began with an unfortureatnt that occurred
over three years ago. One evening, Nathan’'s time@®h-old twin sister
was left on an air mattress with an older siblingl @ousin. Nathan’s twin

sister was later found to be unresponsive and gbd on her pillow. She



had suffocated to death. The Respondents weresaat she was left on
the air mattress instead of her crib. The Mothas wharged with felony
Endangering the Welfare of a Child, and she latéxd pguilty to
misdemeanor Endangering the Welfare of a Child. ouAd that time,
Respondents also tested positive for substanceeabus

After the death of Nathan’s twin sister, the Fam@purt held a
preliminary protective hearing, where it found tiNdthan was dependent
and granted custody of Nathan to the Departmeigeo¥ices for Children,
Youth and Their Families (“DSCYF"). ThereafteretRamily Court held an
adjudicatory hearing, where Respondents stipulateast Nathan was
dependent and the Family Court ordered that custddiathan remain with
DSCYF. Later, the Family Court held a dispositiomearing, where
Respondents executed reunification plans and thailfFaCourt again
continued custody of Nathan with DSCYF.

The Family Court granted a subsequent motion by f@F&hange the
goal from reunification to concurrent planning foeunification or
termination of parental rights. DFS eventuallyedil petitions for the
termination of the Respondents’ parental rightshe FFamily Court held
hearings on those petitions over the course of tays. Thereafter, the

Family Court issued its decision, concluding tlet Respondents had failed
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to plan adequately for Nathan and that it was ithii&'s best interest for the
Respondents’ parental rights to be terminateds @ppeal followed.
Standard of Review

Our standard and scope of appellate review involvesnsideration
of the facts and law, as well as the inferencesdadlictions made by the
Family Court: To the extent that the issues on appeal implinadtegs of
law, the standard of review e novo To the extent that the issues on
appeal implicate rulings of fact, we must examime factual findings of the
Family Court to ascertain that they are supportedhle record and are not
clearly wrong® We will not disturb inferences and deductionst thee
supported by the record and that are the produenodrderly and logical
reasoning process. If the Family Court has correctly applied the Jaw
appellate review is limited to ascertaining whetti@re has been an abuse

of discretior®

! This Court consolidated the Mother’s and the Féstappeals.

2 powell v. Dep’t of Servs. for Children, Youth, &elthFamilies 963 A.2d 724, 730
(Del. 2008);Solis v. Tea468 A.2d 1276, 1279 (Del. 1983).

® Powell v. Dep't of Servs. for Children, Youth, &TihFamilies 963 A.2d at 730-31n
re Heller, 669 A.2d 25, 29 (Del. 1995).

* Powell v. Dep't of Servs. for Children, Youth, &elthFamilies 963 A.2d at 731in
Interest of Steven$52 A.2d 18, 23 (Del. 1995).

>1d.; Solis v. Tea468 A.2d at 1279.

® powell v. Dep't of Servs. for Children, Youth, &ThFamilies 963 A.2d at 731.
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Termination Statute

The statutory standard for terminating parentditagprovides for two
separate inquiries. In conducting the first inquiry, the Family Coumust
find a statutory basis for termination under tiil8, section 1103 of the
Delaware Code. One of those statutory bases arenps failure to plan
“adequately for the child’'s physical needs or meatad emotional health
and development” In conducting the second inquiry, the Family QGour
must determine what is in the best interest of ¢had in light of the
following factors:

(1) The wishes of the child’s parent or parentstasis or her
custody and residential arrangements;

" Shepherd v. Clemens52 A.2d 533, 536—37 (Del. 2000).
8 Title 13, section 1103(a) relevantly provides:

The procedure for termination of parental rights may be initiated whenever it
appears to be in the child’s best interest and thar more of the following
grounds exist:

(5) The parent or parents of the child . .. ar¢ algle, or have failed, to plan
adequately for the child’s physical needs or meatad emotional health and
development, and 1 or more of the following cortis are met:

5. Failure to terminate the relationship of pam@md child will result in continued
emotional instability or physical risk to the childin making a determination
under this paragraph, the Court shall considae#ant factors, including:

A. Whether the conditions that led to the childlagement, or similar conditions
of a harmful nature, continue to exist and thengeaps to be little likelihood that

these conditions will be remedied at an early datech would enable the

respondent to discharge parental responsibilittethat the child can be returned
to the respondent in the near future; [or] . . .

C. The respondent’s ability to care for the chileg age of the child, the quality of
any previous relationship between the respondedt the child or any other
children . . ..

Del. Code. Ann. tit. 13, § 1103(a).



(2) The wishes of the child as to his or her custo@r custodians
and residential arrangements;

(3) The interaction and interrelationship of thdctkvith his or her

parents, grandparents, siblings, persons cohabitinige relationship
of husband and wife with a parent of the child, attyer residents of
the household or persons who may significantlycffiee child’s best
interests;

(4) The child’s adjustment to his or her home, sthand
community;

(5) The mental and physical health of all individuavolved;

(6) Past and present compliance by both parents théir rights
and responsibilities to their child under [secti@O]L of this title;

(7) Evidence of domestic violence as provided mo€hapter 7A of
this title; and

(8) The criminal history of any party or any othesident of the

household including whether the criminal historyn@ins pleas of

guilty or no contest or a conviction of a crimimddense’
The State has the burden of proof and must sabisfly inquiries by clear
and convincing evidence.

Mother’s Incarceration

The Respondents argue that the Family Court elyatbconsidering
the Mother’s incarceration in its “failure to plaahalysis. Specifically, the
Respondents argue that the “Mother had only aboethalf of the time that
other parents are afforded to complete her case qguie to her wrongful
incarceration.” The record reflects that the Fgn@burt was aware of the

Mother’s incarceration. The Family Court did nobdwever, rely on that fact

in its “failure to plan” analysis. Instead, thenkily Court relied on the

° Del. Code Ann. tit. 11, § 722(a).
011 Interest of Stevens52 A.2d at 23.



Mother’'s financing and housing problems, substaabese issues, and
criminal history. As to Mother’s visitation with dthan, the Family Court
found the Mother failed to attend visits even wisbe was not incarcerated.
The Mother admitted that the prison in which shes wecarcerated offered
programs that her case plan required, and thafiaded to take advantage of
those opportunities. Although the Mother was ineaaited during a portion
of the reunification effort, she demonstrated ability to complete her case
plan elements and discharge her parental respbtissoithroughout the
entire reunification process. Accordingly, the Rasdents’ first claim of
error is without merit!
Failure to Plan

The Respondents’ second argument is that the Fa@alyt erred in
terminating their parental rights because they wezasonably foreseeably
capable of reunification with [Nathan] and had sabgally completed case
plan elements.” The relevant inquiry is “[w]hethke conditions that led to

the child’s placement. .. continue to exist ahdré appears to be little

1 The Respondents argue thatre Max G.W. 716 N.W.2d 845 (Wis. 2006) requires
reversal of the Family Court’'s order. Max G.W, the Supreme Court of Wisconsin
concluded that a lower court “improperly deemegdaent] unfitsolely by virtue of her
status as an incarcerated perswithout regard for her actual parenting activitiesthe
condition of her child....”Id. at 861 (emphasis added). Hekdgax G.W.does not
apply because, in concluding that Mother failedotan, the Family Court focused on
Mother’s actual parenting activities and abilitiesd not at all, let alonsolely, on her
status as an incarcerated person.
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likelihood that these conditions will be remedigdaa early date which
would enable [] [R]lespondent[s] to discharge paker@sponsibilities so that
the child can be returned to [] [R]espondent[sihe near future!® The
record reflects that the Respondents did not camapsgnificant case
elements of their case plans and consistently dstraird their inability to
discharge their parental responsibilities.

The Mother agreed to address the following problemmsher
reunification plan: financial management; dailyitioe for child; current
substance abuse; and legal issues. The reuroficadian required the
Mother to certify progress by, for example, “prduig] DFS proof of
employment or other income,” and “complet[ing] abstance abuse
program.” The DFS treatment worker assigned t® ¢hse, Ms. Deon Toon,
testified that the Mother failed to complete a sabse abuse program and
failed to provide any pay stubs for a job. The Mwtalso has a troubling
criminal record and missed several visits with [dath

The Father agreed to address the following problamshis
reunification plan: daily routine for child; curtesubstance abuse; financial
stress; and housing problems. The reunificati@m pequired the Father to

certify progress by, for example, “provid[ing] DF®oof of employment or

12 Del. Code Ann. tit. 13, § 1103(a)(5)a.5./8ee also Powell v. Div. of Family Servs.
2011 WL 252950, at *2 (Del. Jan. 27, 2011).
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other income,” and “maintain[ing] a safe and statdsidence for himself
and his child.” Toon testified that the Fathetddito “provide any proof of
income outside of when he worked in Philadelphiad dailed to provide
safe and secure housitig.Toon also testified that the Father had trouble
paying rent and his electricity bill. In fact, Dedrva Power shut off the
Father’s electricity, but thereafter the house vlagally powered because
“someone broke the meter housing, took the metér [@hd] installed
jumpers behind it to get free electric.” A Delmarower employee
testified that the rig “could have easily burnedatfter’s] house to the
ground.” Toon testified that Nathan visited theh€a at that house. The
Father also has a substantial criminal record, vimcludes convictions for
trafficking cocaine, maintaining a dwelling, andrgang a concealed deadly
weapon. At the time of the hearings, the Fathso &lad several charges
pending, including drug trafficking, theft of seres, and disorderly conduct.
The Family Court’s factual findings that both oétRespondents had
“failed to plan” for Nathan are sufficiently supped by the record, are not

clearly wrong, and are the product of an orderly &ogical reasoning

13 Toon testified that the Father did complete a m@mg class and a substance abuse
program.
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process?! The Family Court correctly applied the law to gthofactual
findings in concluding that the Respondents haedaio plan under title 13,
section 1103(a) of the Delaware Code. Accordinghe Respondents’
second claim of error is without merit.
Best Interest Analysis

Finally, the Respondents argue that the Family Calbpused its
discretion in concluding that it was in Nathan'stbiaterest to terminate the
Respondents’ parental rights. The record refléotd the Family Court
enumerated each of the best interest factors amdingéed the evidence that
it deemed relevant under each factorThe Family Court also weighed
testimony and made factual findings, which guidsdiecision. The Family
Court concluded that six of the eight best intefastiors favored termination
of parental rights. The Respondents have not shbanthe Family Court
abused its discretion in performing the best irteamalysis.

Conclusion

The judgments of the Family Court are affirmed.

14 See Powell v. Dep't of Servs. for Children, Youtfigeir Families 963 A.2d at 731;
In Interest of Steven§52 A.2d at 23.

1> The following facts are illustrative of the volumius testimony contained in the record
of these proceedings. First, when Nathan visitétl the Respondents, he often cried.
Second, Nathan now lives in a foster home withhai$-brother, with whom he is “very
bonded.” Third, Nathan refers to his foster paseag “Mommy” and “Daddy,” and his
foster mother described his demeanor when hetiseirioster home as follows: “[h]e’s a
happy, energetic, very well-mannered, handsonie btty, just a nice little boy.”
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